I. INTRODUCTION
For the past two decades American courts have grappled with the constitutionality of a new generation of civil commitment laws that have dramatically expanded the use of preventive detention. Similar laws and resulting challenges have arisen in Europe, and a recent opinion by the European Court of Human Rights signals a new development in European law governing the scope of preventive detention-a new development that both mirrors and contradicts early developments in United States civil commitment jurisprudence.
The plaintiff in M. v. Germany, identified only by the initial "M.," was a German citizen with a long history of criminal activity.
1 Throughout his life, M. struggled with mental illness and, as a result, his criminal activity led to not only incarceration but also years of preventive detention under Germany's expanding preventive detention system. 2 After unsuccessfully challenging his preventive confinement in German courts, M. raised his claims in the European Court of Human Rights. 3 Though it acknowledged M.'s dangerousness, the Court ruled in favor of M., emphasizing the narrowness of the grounds on which preventive detention may be predicated, and the high standards governing the treatment and conditions of confinement that preventive detention entails. 4 To provide context for American readers, this article first looks briefly at the legal landscape for preventive detention in the United States and then examines the European Court's decision in M. v. Germany. The article continues with a comparative analysis of American and European decisions, noting similar problems and contrasting divergent approaches as both Europe and the United States struggle to establish appropriate boundaries for the implementation of preventive detention, and concluding with a brief discussion of the recent developments in Germany, since the European Court of Human Rights decided M. v. Germany. The article then briefly examines a recent English case that adopted the analysis in M. v. Germany, in which the court refused to extradite an offender to an American jurisdiction on the grounds that the state's civil commitment 
II. CIVIL COMMITMENT LITIGATION IN THE UNITED STATES
Preventive detention of mentally ill individuals in the form of civil commitment has long been used in the United States as a means of protecting the public. Though the constitutional validity of the state power underlying these traditional mental health laws has never been seriously in doubt, the enactment of a new, more sweeping generation of commitment laws targeted at so-called "sexually violent predators" generated a slew of serious constitutional challenges. 5 Arguments have centered on whether significantly broader civil commitment standards deprive individuals of substantive or procedural due process and whether these expanded civil commitment laws, directed generally against individuals whose dangerous acts were the predicates for lengthy prison sentences, are punitive measures violating constitutional prohibitions against double jeopardy and ex post facto punishment. 6 The United States Supreme Court has addressed these constitutional issues in several key cases, producing decisions markedly sympathetic with a nationwide legislative trend toward civil commitment systems that allow for an expansive use of preventive detention.
A. Civil Commitment Standards and Due Process Concerns
The Supreme Court initially demonstrated a wariness of broadly framed civil commitment in requiring a showing of both mental illness and dangerousness to justify continued detention.
7 Due process, the Court held, prohibited civil commitment based on dangerousness alone. 8 After another five years, the Supreme Court made an effort to clarify and restrain its holding in Hendricks, emphasizing that state latitude in defining commitment-sufficient mental abnormality is not limitless: "there must be proof of serious difficulty in controlling behavior" that is "sufficient to distinguish the dangerous sexual offender whose serious mental illness, abnormality, or disorder subjects him to civil commitment from the dangerous but typical recidivist convicted in an ordinary criminal case."
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State courts grappled with these same issues, attempting to decipher the Supreme Court's decisions in Foucha, Hendricks, and Crane. 12 The result has been civil commitment standards that have the outward appearance of rules of law, but are, in reality, so vague and uncertain that they provide little legal guidance to shape the application of preventive detention.
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B. Civil Commitment, Not Punishment
As mentioned, challenges to civil commitment in the United States have focused on whether commitment is actually punitive in nature, and thus invalid in light of constitutional prohibitions against double jeopardy and ex post facto laws.
14 Litigants have cited the fact that civil commitment is often connected to criminal activity and results in indefinite detention as evidence of its punitive nature. 15 Civilly committed individuals have also argued that commitment is punitive "because it fails to offer any legitimate 'treatment, '" 16 and that treatment "is merely a pretense and secondary in purpose to punishment."
17
These arguments characterizing civil commitment as punitive rather than preventive have been unsuccessful, as an American court will "reject the legislature's manifest intent only where a party challenging the statute provides 'the clearest proof' that 'the statutory scheme [is] so punitive either in purpose or effect as to negate [the State's] intention' to deem it 'civil. '" 18 In finding that this high burden has not been met, courts rely on the legislature's espousal of a "civil" or "remedial" purpose, focusing on the stated intent to provide treatment as 11. Kansas v. Crane, 534 U.S. 407, 413 (2002 evidence of a civil purpose, without making an inquiry into the adequacy of the treatment being offered. 19 In addition, while conceding that past criminal conduct may be used for evidentiary purposes or to narrow the class of individuals subject to commitment, courts have held that these connections to criminal conduct do not convert civil commitment into a criminal proceeding. 20 Courts have also held that the fact that civil commitment can result in indefinite confinement is not enough to make it punitive in nature, as length of confinement is ostensibly not linked to any punitive purpose but to the state's interest in treatment and public safety. with Section 63 of the German Criminal Code, which allows for such placement when an offender commits an unlawful act in a state of insanity or with diminished criminal responsibility.
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M.'s 1986 conviction and resulting sentence for robbery and attempted murder formed the predicate for the European Court's preventive detention ruling. His sentence consisted of two parts: first, five years imprisonment, and second, placement in preventive detention after his prison sentence expired. 30 At the time of conviction, the German trial court found that M. still suffered from a serious mental disorder, but found that the disorder could no longer be qualified as "pathological"; for that reason the court did not support a finding of diminished criminal responsibility, and did not mandate his placement in a psychiatric hospital under Section 63. 31 However, the trial court found that M. had a strong propensity for committing acts of violence and predicted he would commit further violent acts. 32 The court labeled M. a danger to the public and on that ground deemed preventive detention necessary. 33 At the time of sentencing, confinement via preventive detention was statutorily limited to a ten-year duration.
34
After the expiration of his five-year prison term in 1991, M. was placed in preventive detention pursuant to the second part of his sentence. 35 Seven years later, in 1998, an amendment to the Criminal Code expanded the ten-year durational limit, allowing preventive detention for an unlimited period of time.
36
In 2001, after being in preventive detention for ten years, M. requested that his detention be suspended on a probationary basis. 37 The trial court dismissed M.'s request, holding that "[i]n view of the gravity of the applicant's criminal past and possible future offences his continued preventive detention was not disproportionate."
38 On appeal, two German appellate courts agreed. 39 Holding that preventive detention was not a penalty, but rather a truly preventive measure, the courts held that the 1998 amendment was not prohibited as a retrospective application of criminal laws under the German Criminal Code. 40 Everyone has the right to liberty and security of person. No one shall be deprived of his liberty save in the following cases and in accordance with a procedure prescribed by law:
a. the lawful detention of a person after conviction by a competent court; b. the lawful arrest or detention of a person for noncompliance with the lawful order of a court or in order to secure the fulfillment of any obligation prescribed by law; c. the lawful arrest or detention of a person effected for the purpose of bringing him before the competent legal authority on reasonable suspicion of having committed an offence or when it is reasonably considered necessary to prevent his committing an offence or fleeing after having done so; d. the detention of a minor by lawful order for the purpose of educational supervision or his lawful detention for the purpose of bringing him before the competent legal authority; e. the lawful detention of persons for the prevention of the spreading of infectious diseases, of persons of unsound mind, alcoholics or drug addicts or vagrants; f. the lawful arrest or detention of a person to prevent his effecting an unauthorised entry into the country or of a person against whom action is being taken with a view to deportation or extradition.
42
Article 5 § 1 provides protections analogous to those provided by the American concept of substantive due process as derived from the Fifth and Fourteenth Amendments to the U.S. Constitution. No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offence was committed.
45
Article 7 § 1 parallels the prohibition against ex post facto laws found in the U.S. Constitution.
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IV. THE COURT'S ANALYSIS OF THE ALLEGED ARTICLE 5 VIOLATION
The Court first addressed the alleged violation of Article 5 § 1 of the Convention. As set out above, Article 5 contains a list of six possible justifications for the deprivation of an individual's liberty. 47 The list is exhaustive; the Court stated that "no deprivation of liberty will be lawful unless it falls within one of those grounds." 48 The Court began its analysis by discussing whether any of the justifications permitted M.'s continued detention. The Court found sub-paragraphs (b), (d), and (f) of Article 5 § 1 were not relevant, but discussed at length the application of sub-paragraphs (a) and (c). The Court also briefly discussed sub-paragraph (e) before finding it also inapplicable.
A. Article 5 § 1(a)
Article 5, Section 1, sub-paragraph (a) of the Convention states that a person may be lawfully deprived of liberty "after conviction by a competent court." 49 The Court found:
[T]he word "after" in sub-paragraph (a) does not simply mean that the "detention" must follow the "conviction" in point of time: in addition, the "detention" must result from, follow and In applying these principles to M.'s case, the Court noted that M.'s sentence consisted of two parts: five years in prison and subsequent placement in preventive detention. 51 The Court also noted that the duration of M.'s preventive detention could only be as long as provided for by "law applicable at the relevant time." 52 When M. was sentenced in 1986, German law provided for an offender to be kept in preventive detention for a maximum of ten years. 53 Put another way, M.'s sentence consisted of two parts: five years in prison and placement in preventive detention for a maximum of ten years. The Court held that M.'s continued detention after his initial ten years in preventive detention was disconnected from his 1986 sentence.
54 Therefore, there was not a sufficient causal connection between M.'s conviction in 1986 and his continued detention beyond the initial ten years of preventive detention. 55 Furthermore, the Court observed (citing the German Criminal Code) that an order of preventive detention is always dependent on, and ordered together with, a court's finding of guilt of a criminal offense. 56 For this reason, M.'s placement in preventive detention was initially justified by Article 5 § 1(a). 57 The German government argued that the 2001 judicial decision to retain M. in preventive detention was made "after conviction," and thus satisfied Article 5 § 1(a).
58
The Court rejected the government's argument because this retention decision no longer involved a finding of guilt for an offense. 59 In sum, the Court would allow a preventive component of a criminal sentence, but refused to allow the imposition of preventive detention in proceedings unconnected to a conviction, even though grounded on a finding of future dangerousness.
B. Article 5 § 1(c)
Sub-paragraph (c) of Article 5 § 1 provides that a person's detention is justified "when it is reasonably considered necessary to prevent his committing an offence . . . ." 60 However, the Court noted, this ground for detention "is not 
C. Article 5 § 1(e)
The Court also examined Convention Article 5 § 1(e). 64 The Court noted that sub-paragraph (e) could potentially justify indefinite preventive detention of certain offenders if they meet the provision's requirement of being "of unsound mind." 65 However, it found that this sub-paragraph was inapplicable to M. because the German appellate court found that he "no longer suffered from a serious mental disorder." 66 In this rather short and enigmatic way, the Court addressed and dismissed sub-paragraph (e), purportedly relying entirely on the finding of the German appellate court but misstating that court's finding that M. "no longer suffered from a serious mental disorder which should be qualified as pathological."
67 Despite this confusion, the Court's explanation may suggest a distinction that is key to understanding what the Court believes justifies preventive detention, a topic to which we will return below.
Since sub-paragraphs (b), (d), and (f) were inapplicable, and subparagraphs (a), (c), and (e) did not justify M.'s continued detention, the Court found there had been a violation of Convention Article 5 § 1.
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V. COURT'S ANALYSIS OF THE ALLEGED ARTICLE 7 VIOLATION
The second issue the Court addressed was M.'s allegation that his continued detention violated Article 7 § 1 of the Convention. The Court held that M.'s preventive detention beyond the ten-year maximum violated Article 7 § 1 because it constituted a harsher penalty than that imposed at the time of his 61. M. v. Germany conviction and was therefore an unjustified deprivation of his liberty. 69 To reach this conclusion, the Court was initially required to determine whether preventive detention under the German Criminal Code constituted a penalty or was merely a "preventive measure." The Court first enumerated the factors considered in assessing the existence of a penalty, the first being "whether the measure in question is imposed following conviction for a 'criminal offence.'" 70 The Court also noted as relevant factors "the characterisation of the measure under domestic law, its nature and purpose, the procedures involved in its making and implementation, and its severity." 71 The initial factor was satisfied in M.'s case, the Court pointed out, because his preventive detention was imposed as part of a sentence following his conviction for a criminal offense in 1986 (specifically, attempted murder and robbery).
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The role of the remaining factors in this analysis is less straightforward. The German Government argued that under its domestic law, preventive detention is not considered a penalty but is rather a measure of correction and prevention. 73 The government, describing the difference between the two, stated that "[p]enalties were of a punitive nature and were fixed with regard to the offender's personal guilt. Measures of correction and prevention . . . were ordered because of the danger presented by the offender, irrespective of his or her guilt." 74 The Court, in response, considered the government's characterization of its preventive detention system but noted that the concept of "penalty" is independent in scope and that, not "being bound by" the measure's definition under domestic law, it was for the Court to decide whether a measure qualified as a penalty. 75 The Court also noted that general preventive detention measures have often been qualified as a penalty in one state and as a preventive measure in another. 76 Therefore, a factual examination of the preventive detention system in Germany was necessary.
When describing how preventive detention orders are carried out in the German system, the Court noted "there is no substantial difference between the execution of a prison sentence and that of a preventive detention order." 77 Offenders subject to preventive detention are housed in ordinary prisons yet in separate wings isolated from the general population. 78 These offenders have only a few extra privileges, such as more comfortable cells, extra recreational time, and the right to wear their own clothing. The Court noted that the majority of inmates do not take advantage of work programs or recreational activities and essentially idle away their time. 82 Furthermore, staff members were often absent from the unit and gave the impression that they themselves were not clear as to how to work with these inmates. 83 Moreover, to be released from preventive detention on a probationary basis, a court must find that there is no danger that the offender will commit further serious offenses. 84 The Court noted this condition may be difficult to fulfill. 85 The Court, again citing the CPT Report, stated that to achieve the goal of crime prevention, a program of preventive detention would demand "a high level of care involving a team of multi-disciplinary staff, intensive work with inmates on an individual basis (via promptly-prepared individualised plans), within a coherent framework for progression towards release, which should be a real option." 86 The Court went on to hold that "persons subject to preventive detention orders must be afforded such support and care as part of a genuine attempt to reduce the risk that they will reoffend, thus serving the purpose of crime prevention and making their release possible." 87 The Court concluded its analysis by finding that preventive detention "appears to be among the most severe [measures]-if not the most severe-which may be imposed under the German Criminal Code."
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After considering all the applicable factors, the Court found that preventive detention under the German Criminal Code qualified as a penalty and held that M.'s continued detention beyond the ten-year maximum constituted an additional penalty and therefore a violation of Article 7 § 1 of the Convention. 89 The significance of each factor and whether one particular factor is more important than the others remains ambiguous from the Court's discussion. The European Court of Human Rights took steps in M. v. Germany to clarify when preventive detention can legitimately occur under Article 5 of the Convention, but a key question remains to be answered: How did the Court interpret the Convention's "unsound mind" language in Article 5 § 1(e)? Understanding this aspect of the Court's decision is critical because the interpretation of this language marks the boundary between permitted and unpermitted detention under this provision. The Court's decision suggests that the term "unsound mind" could be the equivalent of a lack of criminal responsibility. 91 However, the ultimate holding remains unclear, in large part because, as noted above, the Court used language in its analysis that is inconsistent with its earlier discussions of relevant domestic court findings.
Article 5 § 1(e) of the Convention provides that detention may be justified when an individual is "of unsound mind." When dismissing the applicability of this provision to M.'s case the Court stated that "according to the decision of the Frankfurt am Main Court of Appeal in the instant case, the applicant no longer suffered from a serious mental disorder," 92 thus suggesting that "unsound mind" is the same as "serious mental disorder." But the German court had characterized M. as no longer suffering "from a serious mental disorder which should be qualified as pathological."
93 If, however, we assume the Court did not overlook the language used by the German court, perhaps what the European Court actually meant by "unsound mind" is "serious mental disorder, which is pathological." In that case, both the European Court and the German courts would only find the latter to support diminished criminal responsibility.
Thus, one way to interpret the Court's determination under section 1(e) is that it was attempting to draw a clear distinction: offenders who have diminished criminal responsibility, and are in that sense of "unsound mind," may be subject to 90. See id. paras. 102-105. 91. See generally M. v. Germany, No. 19359/04, para. 103 (considering whether M.'s continued detenion could be permitted under Article 5 § 1(e) and ultimately holding that, while the detention of certain offenders may be permitted as being persons of "unsound mind," "according to the decision of the Frankfurt am Main Court of Appeal in the instant case, the applicant no longer suffered from a serious mental disorder . . . . In any event, the domestic courts did not base their decisions to further detain the applicant on the ground that he was of unsound mind. Therefore, his detention cannot be justified under Article 5 § 1(e) either.").
92. Id. 93. Id. para. 22 (emphasis added).
preventive detention, but those that remain criminally responsible can receive only criminal sanctions for their offenses. 94 But the Court's misstatement of M.'s mental status and its failure to discuss the rationale for the key distinction, leave substantial doubt about whether it has authoritatively interpreted the "unsound mind" limitation on preventive detention.
Such cursory discussions of the mental capacity standard that must be met before the state can civilly commit an individual indefinitely are not solely a phenomenon of European jurisprudence, but are also present in American decisions addressing the constitutionality of civil commitment. The lack of explanation of the term "unsound mind" in M. v. Germany mirrors the United States Supreme Court's discussion in Foucha, where the Supreme Court determined that civil commitment could not continue if an individual was no longer "mentally ill," but did so without any analysis of its newly articulated standard. 95 The failure to analyze this issue may be explained by another common feature of these two decisions. In both cases, the government sought to detain an offender based on what was essentially only a dangerousness factor. As a result, the litigation in both instances focused on whether the offender's dangerousness alone was enough to allow for preventive detention. Both courts apparently held that preventive detention requires a dangerousness-plus standard, but neither paid much attention to the contours of the mental status that generally provides the "plus" factor for civil confinement.
Therefore, just as Foucha did, M. v. Germany leaves in its wake an incomplete understanding of this important aspect of the preventive detention equation. This suggests that we ought to be cautious of what on the surface appears to be the Court's limitation on the use of preventive detention, as this limitation, like the limitation announced in Foucha, is not grounded in a substantive analysis and is not yet clearly defined. This caution should be heightened by the American experience that followed Foucha-an experience that involved a continuous struggle to establish appropriate limits on the use of civil commitment and that left room for arguments to broaden commitment standards. This experience can be seen in the Supreme Court's opinions in Kansas v. Crane and Kansas v. Hendricks and is further evidenced by the current state of civil commitment in the United States.
96 A cautious approach is warranted, perhaps more so in this context than in any other area of law, because the definition of what makes an individual of "unsound mind" or "mentally ill" has serious consequences. That is, the application of these standards dictates whether or not an individual will be subject to one of the most extreme deprivations of libertyindefinite detention. However, a recent decision in England, which adopts the 94. It should be noted, however, that the Court's decision does not question the application of preventive detention imposed as part of a criminal conviction. In this case, M. was sentenced to (among other things) ten years in preventive detention. After the tenyear period expired, M. remained in preventive detention, at which point he brought suit. 
B. Article 7: A New Approach
While the Court in M. v. Germany seems to have responded in a manner similar to American courts with respect to the mental capacity issue raised under Article 5 of the Convention, it diverged from U.S. jurisprudence when determining the civil or punitive nature of Germany's preventive detention system in the context of Article 7. No American court assessing the constitutionality of preventive detention laws in this regard has examined facts in the same manner or reached the same conclusion that the Court did in M. v. Germany. In its analysis of Article 7 § 1 of the Convention, the European Court, unlike American courts in parallel circumstances, 98 rejected the notion that it had to give considerable weight to Germany's characterization and explanation of the preventive detention law. 99 Instead, after reviewing the German government's arguments, it stated that "[t]o render the protection afforded by Article 7 effective the Court must remain free to go behind appearances and assess for itself whether a particular measure amounts in substance to a 'penalty' within the meaning of this provision." 100 The Court then noted that domestic law defined preventive detention "as a measure of correction and prevention" but went on to consider the "realities of the situation of persons in preventive detention" to determine its nature and purpose.
101 These realities include prison-like conditions, indefinite duration of confinement, and the fact that under German law, only individuals that have repeatedly committed certain serious crimes are subject to preventive detention. 102 As discussed above, in the context of parallel ex post facto analyses, U.S. courts have rejected the idea that these same realities are evidence of punitive intent.
The Court also looked critically at the quality of treatment provided to those preventively detained. The Court seemed to reason that inadequate treatment undermined the stated preventive purpose, because no "additional and substantial measures" had been put in place "to secure the prevention of offences by the persons concerned." 103 This line of reasoning is noticeably absent from American cases addressing the character of civil commitment, in which courts often rely on the mere existence of a treatment program and the government's stated intent to treat offenders.
In addition, the Court articulated a view of the relationship between preventive detention and the purposes of punishment in a way that differs significantly from the prevailing analysis in American jurisprudence. Both the European and American courts understand that "deterrence" is a hallmark of punishment. While the U.S. Supreme Court opined that individuals subject to preventive detention are, by definition, suffering from a mental abnormality or personality order that renders them unlikely to appreciate the consequence of indefinite confinement, 104 the European Court found that "given its unlimited duration, preventive detention may well be understood as an additional punishment for an offence by the persons concerned and entails a clear deterrent element." 105 The Court's conclusion that those subject to preventive detention can understand indefinite confinement as punitive may also help illuminate the Court's holding under Article 5. As discussed, Article 5 § 1(e) justifies preventive detention where an offender is of "unsound mind." 106 We have suggested that the Court probably meant to limit the reach of this term to offenders who suffer from diminished criminal responsibility. 107 Our suggestion is supported by the Court's discussion of Article 7. When considering Article 7, the Court referred to the targets of preventive detention under the existing German scheme, and acknowledged their capacity to appreciate the punitive nature of potentially lifelong liberty deprivation. 108 By definition, this capacity would be lacking in the diminished responsibility group, thus offering additional evidence that the Court intended to limit preventive detention to individuals whose dangerousness is supplemented by some sort of severe mental impairment. This reflects a more coherent line of reasoning than that followed by American courts, which have allowed for loosely defined mental disorder standards in the context of civil commitment, but have nonetheless held that those subject to civil commitment are incapable of being deterred. 109 Ultimately, the Court in M. v. Germany seems to have reasoned through the "punitive or preventive" inquiry in a manner that turns the reasoning employed by American courts on its head. However, one important difference between the American and German statutory schemes should be kept in mind. M.'s initial preventive detention was ordered by a criminal sentencing court as part of his sentence for a specific crime, but "in a separate procedure." 110 Perhaps this structure does not, in a practical sense, differ from many civil commitment systems in the United States, but the more clearly separated civil and criminal procedures established in the United States remain relevant. This is especially true in light of the fact that American courts, unlike the European Court of Human Rights, have resisted making a full inquiry into the practical realities of preventive detention and have given little weight to such realities when they are raised in the context of ex post facto claims.
C. Europe's Response to the M. v. Germany Decision
The German Federal Constitutional Court took notice of the European Court of Human Rights' decision in M. v. Germany and in a recent case ruled that preventive detention, as currently implemented in Germany, is unconstitutional.
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Responding to the Court's holding in M. v. Germany and its criticisms of Germany's preventive detention system, the Constitutional Court noted that preventive detention had begun to lack distinction from the execution of prison sentences and, that when retroactively applied to cases prolonging detention beyond the previous ten-year maximum, as was the case in M. v. Germany, violates fundamental liberty rights and the "principle of the protection of legitimate expectations" of those subject to detention. 112 The Constitutional Court required the legislature to enact new legislation by May 31, 2013 that will transform preventive detention into a program with real, attainable rehabilitative goals.
113 Thus, Germany is now faced with the opportunity to create a preventive detention program that succeeds where it and so many other countries have failed in the past. Whether Germany will succeed at the lofty goals set out by its Constitutional Court remains to be seen, but with more intense scrutiny by the European Court of Human Rights looming, the stakes are likely higher for Germany than they have been for states in the United States.
It is also unclear if, given the minimal discussion of the mental health status requirement in M. v. Germany, the German courts and legislature will implement a clear diminished capacity-based rule as implied by the Court, or if, like courts and legislatures in the United States, they will have trouble determining the nature and type of mental disorders that make an individual subject to civil commitment. As Germany faces these challenges, it no doubt has the opportunity to provide a framework for many other countries seeking to implement meaningful limits on detention and more meaningful treatment of offenders.
The 
